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INTHE CLAIMS COMMISSION OF THE STATE OF TENNESSER..
EASTERN GRAND DIVISION CLERICS OFFIGE 0"

SOUTHERN CONSTRUCTORS,INC,, }
H
Chiimant, }
¥
v, } Claims Commission No. 20 23.... :
SN
H B gg“‘“%i’;‘:
STATE OF TENNESSEE, } Sty
Defendant. } ‘:ﬁ’ P
ER Baggy e,
DECISION REGARDING AMOUNTS OF UNIT PRICE ADJUSTMEN TSI ERE ST~
AND ATTORNEY'S FEES — T =

This matter initially came on for hearing before the undersigned on September 22, 2008, on
the Clatmant’s, Southern Consﬂuct?rs, Inc.’s ("SCI”), Motion for Partial Summary Judgment and
Motion to Amend. Based upon the Claimant’s Motion, the State’s responses thereto, including all
supporting filings and/or responses, the arguments of counsel af the September 22, 2008, hearing,
applicable jegal precedent, and the record as a whole in the case, 1t is hereby ORDERED,
ADJUDGED, AND DECREED as follows:

SCFs Motion for Partial Summary Judgment and Motion to Amend are hereby GRANTED
for the reasons more specifically set forth in the Transcript of the Commission’s bench decision
attached hereto as Exhibit 1 and incorporated specifically herein by reference. SCI’s Amended
Complaint shall be deemed filed a5 of August 18, 2008, In addition, all matters which the defendant
has agreed ave undisputed as set forth in its Response to SCP’s Statement of Undisputed Material
Facts in Sapport of its Motion for Partial Summary Judgrment, a copy of which is attached hereto as
Exhibit 2, are herehy established for purposes of trial pursuant to Rule 56.05 of the Tennessee Rules
of Civil Procedure, considered under.
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Having riled in the Claimant’s favor on the underlying issue of whether the State breached
its contract with SCI, the claim came on for fiurther hearing before the undersigned on September 24,
2008, in the Chancery Court courfroom in Dandridge, Tennessee.

The 1ssues before the Commission at that time were three-fold. First, the Commtission heard
evidence regarding the nine (9) items of construction costs set out in Exhibits 11 and 12,
Additionally, the Commission heard proof regarding whether the Claimant is entitled to interest and
attorney's fees as provided for in the Prompt Pay Act of 1991, Tennessee Code Annotated, Section
66-34-101, at. seq.

Actually, the evidence heard on September 24, 2008, sets forth in great detail the complete
underiying factual backgronnd in this case including those facts the Commission believes support iis
decision on the core issue of breach of contract,’

As set out in the Commission’s prior ruling from the bench, this dispute arose when SCI
sought to avail itself of the provistons of Section 104.02 of the Specifications for Contract Number
CNC243 with the Tennessee Department of Trapsportation (“TIXOT™) entered into on Tuly 23,2004,
which provided, as discussed previously, that in the event of a significant change fo a major item of
work on the project, SCI could apply for an adjustment of the amounts it was to be paid under the
cortract, In this instance, the significant change was a decrease in the amount of partial and full
depth square yardage repairs SCI was required to complete on the Henley Street repair project, below
seventy-five percent (75%) of what the contact had originally anticipated.

The Henley Street repair project involved work on a major thoroughfare over the Tennessee

River in Knoxville, Tennessee. The Henley Street Bridge provides a heavily traveled means of

* There is one volume of the testimony in this case and references to that tegtimony in this opiniog will be fo *TR__ " References
to a purticular Exhibit wifl be oo “EXH ™,
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ingress and egress for persons coming to Knoxville from South Knox Connty, Sevier County, and
Blount County, Thers isno dispute between the parties that a rapid completion of this project was
important to the economy of Knoxville and its surrounding areas and a goal of both parties.

The contractor was under significant pressure to somplete this project on or before August
31,2004. SCIbeganits work on July 5, 2004, and was sble fo complete the same by August 5, 2004.

The contactor had an obvicus incentive to complete the work early since it was eligible for a bonus
of up to Seventy Thousand DoHars {870,000.00) if it was able to complete the work at least twelve
{12} days in advance of the contracted for completion date of August 31, 2004. However, If SCY was
unable t complete alt the work by August 31, 2004, then it would suffer a Five Thousand Dollars
{$5,000.00) a day penalty for every day it was late in finishing the work., There was no ¢ap on the
amount which it might be assessed as a penalty,

The estimated cost of the entire contract, set out in TDOT s Proposal Coniract, was Seven
Hundred and Ninety-Nine Thousand Five Hundred and Sixty-Three Dollars (§799,563.00). To date,
SCT has been paid Six Hundred and Ninety-one Thousand Two Hundred and Thirty-six 24/100
Dollars ($691,236.24). As discussed previously in the Commission’s bench decision on the
underlying breach of contract issue, this dispute arose because the amounts of partial depth and fiall
depth repairs to the bridge’s deck were s guificantly less than what both parties had contemplated
during the bidding process. In fact, the partial depth repairs were only forty-three percent (43%) of
the twenty-eight hundred (2,800} square yards originally anticipated by TDOT, while the full depth
repairs wers approximately fifty-seven percent (57%) of what the State estimated originally, To be
sure these underestimations are not indicative of bad faith on the part of the State or the contractor
since as the proof shows, it is extremely difficult for engineers to accurately define what work is

needed until the materials overlaying the bridge deck are stripped off and a closer inspection is
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possible.

Further, it is important t note that the parties to this dispute are well known to each other
since SCThas performed a significant amount of work for the TDOT. In fact, its President, Richard
Huskey, who testified at trial, previously worked for TDOT us a student and was supervised by
TDOT Assistant Chief Engineer Steve Hall. There is no evidence whatsoever of any pre-existing
acrimony between the parties prior 1o this unfortunate dispute.

As stated above, the proofin this case on September 24, 2008, consisted of much of what the
Commmission would have expected had the Claimant’s motion for partial summary judgment been
denied. That, of course, is important should either party appeal any aspect of this case.

What remains for decisic-ﬁ now are the issues of what items of additional adjustment costs
8C1 is entifled to paymént for, as well as the matter of interest on those costs and gttorney’'s fees
should the Commission determine the State acted in “bad faith” in denying SCI's claim.

L The Proof

Work on the contract in this case began on July 5, 2004, and had a required completion date
of August 31, 2004. However, SCI was able to complete the work by Aungust 5, 2004, (BXH 1,
TR31) The original contract amount was Seven Hundred Ninety-Nine Theusand Five Hundred
Sixty-Three Dollars (§799,563.00) and to date, SCI has been paid Six Hundred Ninety-One
Thousand Two Hundred Thirty-Six and 24/100 Dollars (§691,236.24), not counting the early
completion bonus of Seventy Thousand Dollars ($70,000.00%. The Supplemental Agreement (“SA™
amout seught by SClin this case of Bighty-One Thousand Five Hundred Ninety-Three and 01/100
Dollars ($81,593.01), when added to what has alveady been paid, would result in total payments of
Seven Hundred Seventy-Two Thousand Eight Hundred Twenty-Nine and 25/100 Dollars

($772,829.25) to SCI, some Twenty-seven Thousand Dollars ($27,000.00) Jess than what TDOT
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estimated would be the costs under this contract. (TR 69) The Commission previously discussed the
Five Thousand Dollar {85,000.00) per day incentive and disincanﬁx;'e for work completed early or
late. Accordingly, Mr. Huskey testified he had scheduled crews to work aronnd the clock in order to
avoid the penalty and earn the bonus, (TR 33) Mr. Huskey pointed out that the contract had a certain
degree of risk both for SCI and TDOT. For example, if quantity underruns were less than twenty-
five percent (25%), then SCI ran the risk ofhaving planned to do more work than it actually did with
no possibility of recovering its costs. On the other hand, if the amount of work actually done by SCI
for the State was less than one hundred twenty-five percent (125%) of what was contracted for, then
the State did not have the right to ask for an adjustment in its per item costs. The seventy-five
percent (75%) and one hundred twenty-five percent {125%) floor and ceiting obvicusty left each of
the contracting parties at some risk for absorbing costs not originally anticipated. {TR 80}

Longtime State employee, professional engineer Pete Falkenberg, who at the time was
Assistant Director of Constraction for Region [ of the State, testified that TDOT itself had atilized
this contract provision when quantities had exceeded one hundred twenty-five percent {125%) of
estimates and that the seventy-five percent (75%) figure had been implemented when quantities used
on a contract went below seventy-five percent (75%) of an estimate. (TR 120 and 124} On the other
band, Assistant Chief Engineer for Operations Steve Hall, a 29 % year veteran of TDOT, testified
there was no indication in State files that this provision had been used by the State to request a price
reduction,

When it became apparent to M. Huskey that he had bid and performed a Jjob which required
less work than had been anticipated, he began the SA process in December of 2004. {TR 74) This
was a Category 1 SA which must be approved by the Commissioner of the Department of

Transportation. (EXH 5, TR 177-1 78, 204) Although he has done many projects for the State, Mr.
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Huskey testified SCILhad never used this provision in order to request additional mosies. (TR 76) He
signed the proposed SA on behalf of 8CI on December 7, 2004, {TR 61) Subsequently, Huskey
contacted TDOT officials at the Knoxville regional office up through March of 2005 , following
which he discussed processing of the SA with M. Falkenberg around Christmas of 2005, Hitiaily,
on May 9, 2005, Assistant Chief Engineer of Operations Hall approved SCI’s 8A. When he did not
receive payment on the SA, Mr. Huskey continued his conversations with Mr. Falkenberg, and
eventuaily Mr. Hall, {TR 105-106) OnMarch 1, 2006, he received a letter from Mr. Hall, reversing
his previous decision to approve the SA, and denying the same because of how SCI had affocated its
fixed costs in the contract and also because 8 note? on Exhibit 4 overrode, in Hall’s view, Section
104.02° of the State’s Specifications dealing with significant changes to major items of work, (EXHS
2and 10} Mr. Falkenberg testified this particular sort of sifuatian had come up infrequently during
his career. (TR 123)

Interestingly, a gentleman named Dwayne Seger, who is Chief of the Bridge Repair
Department with TDOT, did not testify in this matter, (TR 173) Witness Clint Bane testified that an
e-amail from Mr. Seger to My, Hall expressed concern about a note found on the plans and some of

the costs which M. Huskey sought in his proposed SA, (TR 175y Mr. Hall testified that once he

" Exbibit 2 - Section 104.02 « Significant Changes in the Character of Worle
{1} Theengineer reserves the tight o make at any time during the work, such changes i guantities and such alterations in
the work as are pecessary o satisfactorily complete the project.
(2} if the alierations or changes in quantites significantly change the character of the work ender the contract, whether or
0t changed by such different quantities or altexations, an adfustient, excluding loss of amticipated profits, will be
made 1 the contract. The basis for the adjustment shalf be Bgreed upon prior fo the performance of the work. 1 g basis
casnot be agreed upon, then an adjusiment wilt be made cither for or against the Contractor in such amount as the
Engineer may determine to be fair and equitably,
(3} If the alterations or changes In quantitics do not significantly change the character of fhe work 1o be pesformed under
the contruct, the altered work will be paid for as providad elsewhers in the contract,
(33 The term “significaat change’ shall be construed to apply oniy to the following ciroumstances:
{#) when the character of the work as altered Siffers materially in the kind or nature from that invelved or
inciuded in the original proposed congiruction or
(b} when a major item of work is incrensed in excess of 125% or decreased befow 75% of the original contract
quartity, Any allowsnce for an increase in quantity shall apply only to that portion in excess of 125% of
R origial contract item quantity, or to the amount of work performed in case of & decrease befow 75%,
* Exhibir 4 - NOTE: ITEM NG. 604-10.30 AND 604-10.50 SHALL BE BID WITH THE CONTINGENCY THAT THESE
ITEMS MAY BE INCREASED, DECREASED, OR ELIMINATED AS DIRECTED BY THE ENGINEER.

Page 6 of 36



contacted Mr. Seger, it was Seger’s opinion the SA should not be agreed to. (TR 206) Again, Mr.
Seger was not called and did not testify in this matter,

Following submission of the 8A, Mr. Braden, the Project Supervisor for the Henley Street
bridge project, approved Mr. Huskey's computations as did Mr, Bane, the Regional Construction
Sapervisor. (TR 51) Mr. Huskey testified that once Mr. Bage and Mr. Braden signed off on the SA
that Region { Director, longtime State official Fred Corum, signed the same and forwarded it to
Nashville for consideration, (TR 60-61) Subsequently, personnel in the Region I office in Knoxville
indicated to Mr. Huskey that the hold up in payment of the SA was occurring in Nashville. (TR 63)
Following receipt of this information, Mr. Huskey began his conversations with Mr. Falkenberg. (TR
63} Around Christmas of 2005, Mr. Huskey had his first conversation with Steve Hall. {TR 64) It
should be recalled that on May 7, 2003, Mr. Hall initially recommended approval of SCT's requested
adjustments in a cover letter sent to Nashville, {(EXH 8}

Finally, Mr. Huskey called Mr, Hail personally and Hall told him for the first ime the reason
TDOT was not going to pay an adjustment on the contract was the fact that SCI received the
incentive bonus, and that those monies shoedd more than offset any need for an adjustment in SCI’s
fixed costs. (TR 63} In a second phone conversation with Mr. Hall, Mr. Huskey was told there was
also a conflict between the note in the upper left-hand corner of Exhibit 4 and the specifications for
the job set out in Specifications, Section 104.02, and that this conflict was the reasen TDOT was not
going to pay any adjustments because of the reduced amownt of work done. (EXHS 2 and 4) and {TR
63)

Mr. Huskey testified he was aware that the Commissioner of TDOT would have to sign off
on this project in order for him fo be paid. At trial, Mr. Hall testified the Commissioner himself

never dened this claim. (TR 230) However, in the State’s Answer to SCT’s Interrogatories (EXH

Page 7 of 36



17), Mr. Hall stated the Commissioner had final authority to approve or disapprove a SA and had
denied SCP’s request here fora price adjustment. (EXH 17, p. 5, TR 23 0} At trial, Mr. Hall stated
that since he was acting for the Commissioner in this case, and since he (Hall) denied it, he
interpreted the interrogatory answer to mean that, in fact, the Commissioner had denied it through
him. (TR 231)

Mr. Falkenberg, whose testimony has previousty been referenced, stated that he retired from
TDOT after 31 years and that his last job there was as Assistant Director of Construction for Region
I of the State of Tennessee. The Henley Street Bridge is located in Region 1. (TR 111) Mr.
Falkenberg is a licensed Professional Engincer. He approved the SA on May 9, 2005. {TR 112-13
Previously, TDOT Regional Director Corumn had signed the agreement, {TR 115) Mr, Falkenberg
thought the Eighty-One Thousand Five Hundred Ninety-Three and 01/100 Dollars {$81,593.01)
request from SCI was reasonable, and it was his understanding that it had been negotiated between
the parties. (TR 117-118) Mr. Falkenberg did not and daes not agree with TDOT s decision to deny
this claim since he feit the provision in the contract dealt “directly” with this particular type of
situation. {TR 120) He discusse;:i this matter with his supervisor, Mr. David Doncho, Constraction
Division Director for TDOT, as well as with Assistant Chief Engineer of Operations, Mr, Hall, as it
made its way through the approval process and was surprised when it was denied, (TR 125) In fact,
his superviser, Mr. Donoho, also had initialed the SA. (TR 125}

At the time the contract was let, Mr, Faikenberg testified that TDOT did net review what
costs had been included in fixed costs and what costs were put into particular categories of work to
be done on the project. (TR 129}

It was his understanding that the Commissioner of TDOT had a question about the SA and

needed more information in order to make a decision. He did not remember whether the
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Comumissioner had said not to pay the claim. {TR 133)

Mr. Falkenberg admitted that Project Supervisor Braden could not bind TDOT in approving
the claim and that ultimately the only person who had the authority to bind TDOT was the
Commissioner. {TR 135)

The fact that SCI eamned & bonus on this job coald not, in Falkenberg’s opinion, “.. .be the
basis for denying the Supplement. It would not be correct to do that” (TR 147) When asked
specifically whether he believed there was bad faith in the deniaf of this SA, Mr, Félkenberg stated,
“At the time I reviewed this and talked to the regional prior to my final review and approval, 1 felt
like it was the right thing to do, ... and I felt like it was kind of a black and white situation, 1 felt fike
1 should be approved and 1 still do, that it’s the right thing to do.” (TR 149-150) Mr. Falkenberg
believed that if the Commissioner had declined to sign off on this SA, he would have had someone
prepare a formal response. (TR 142)

James Braden was Project Supervisor on the Henley Street job. (TR 152) Mr. Braden is not
a licensed engineer but has been a project supervisor for the State for ten to Sfteen years. M,
Braden was present on the project site almost constantly during its life and he, Region I Construction
Supervisor Clint Bane, and Assistant Region [ Construction Supervisor Duane Manning reviewed the
figures provided to them by Mr. Huskey and agreed the requested SA amount was sppropriate. (TR
155} He testified that he thought SCTmet the criteria for an adjustment as set out in the specs. (TR
156}

Clint Bane also festified. He admitted that he signed off on the authorization to proceed with
payment of the SA. (EXH 5, TR168) Bane also said he would not have approved the SA if'he had
known the note set out in the upper lefi-hand comner of Exhibit 4 existed since he felt the note

superseded Specification 104.02. (TR 180) Itwas his opinion that the basis for the denial of SCI's
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claim was “solely” the note found on Exhibit 4, (TR 184) Bane was also willing to take the blame
for the rejection of the SA because of his “oversight” of the note as it applied to the proposed
adjustment. (TR 186}

Fred Corum’s Assistant Director far Region I, Steve Borden, also testified, Mr. Bordenisa
licensed engineer and was Assistant Regional Director in July and August of 2004, (TR 188) M.
Borden denied that the basis for the rejection of the adjustment in this case was because SCI received
& Seventy Thousand Dollar ($76,000.00) early completion bopus. (TR [89) Howaver, at his
deposition, he testified Me. Hall dented the claim since SCI perfémed iess work and received g
bonus and that the reduced amount of work made it possible for the contractor to proceed more
quickly. (TR 190} Also af his deposition, Mr. Borden testified that receipt of 8 bonus did not
conflict with SCIs right to request a unit price adjustment, (TR 190) Mr. Borden also testi fied that
on Exhibit 5 the method of payment box was warked in the “negotiated price” section. (TR 193)

Finalty, TDOT Assistant Chief Engineer of Operations Steve Hall testified on behalf ofthe
State. Mr. Hall admitted that originally he recommended approval of the claim for the
Commissioner’s signature, (TR 204} Subsequently, the Commissioner wrote back to Mr. Hall, in
his own hand, that he needed “explanation” on the approval. (TR 203y Mr, Hall did not vecall
exactly when he recornmended the SA for approval to the Commissioner. (TR 206) Mr, Hall stated
he based his decision to reverse his prior conclusion and deny the clair on the conffict between the
note on Exhibit 4 and the provisions set out for unit adjustments in Exhibit 2. Tt was his position that
the contractor had been fold, in the note, that it should bid the project with the note in mind.

At his pre-trial deposition, Mr. Hall testified that Exhibits 2 and 4 were 0ot in conflist and
that Exhibit 2 merely told the contracior it coyld “request” a change in unit price, but the note in

Exhibit 4, in turn, told the contractor “you should have expected this {adjustments in arnounts] and
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not put all your money in this place” (TR 208) At trial, Mr. Hall again testified there Was no
conflict between Exhibits 2 and 4. {TR 227) This is at variance with the contents ofhis letter to Mr.
Huskey of March 1, 2008, where he emphasized a conflict between language in Exhibits 2 and 4.
{TR 227, EXH 10y Mr. Hall also testified at tial that if there was a diserepancy between the two
provisions, it should be pointed out that the Standard Specification 104.02 would be overridden by
the note on the plans, found in the upper left-hand corner of this “no plans” contract, {TR 210) Mr.
Hall testified that notes such as those found on Exhibit 2 are included “to indicate to the bidders, if
you have fixed costs, you know, don’t put all your epgs in this basket, cause these quantities may
change.” (TR 211)

Additionally, Mr. Hall testified at trial that certainly the fact that SCI had gotten a bonus was
something that should be considered in reviewing the SA. (TR 212) Finally, Mr. Half testified that
when the Commissioner requested an explanation, he never took the issue back to him since he knew
Mr. Nicely would be concerned about changing unit prices. (TR 223) Mr. Hall testified therewasa
delay in giving the final decision to M. Huskey becanse no one wanted to be the individual to tell
him. (TR 215)

Itis SCT's contention that bad faith was established in fhis case tn the Commissioner’s note to
Mr. Hall indicating an explanation was needed since that was a signal or code word for Hall to deny
the claim, and that Hall sat on the claim from at Jeast Christmas of 2005 untif March 1, 2006, when g
formal written denial issued. (TR 98)

There alse was a conflict in the testimony regarding the approval 6f SAs. In his thirty-one
(31} years of experience with TDOT, Mr. Falkenberg stated that SAs were infrequently rejected.
(TR 147} However, Mr. Borden testified it was not uncommon for SAs to be rejected and at another

point, that a good portion of the SAs do get turned down, {TR 202)
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There are nine (9 categories of costs for which Claimant contends it should receive a unit
price adjustment since it committed excessive resources for what was actually necessary o complete
the project. Those categories are as follows: 1) longshoreman’s insurance; 2) railroad protective
insurance; 3} railroad flagman; 4) bridge access (Snooper/Hydra-Platform); 5) containment materials
and equipment; 6) jackhammers and compressors; 7) saw blades and bits; 8) Bobeat rental; and 9)
wasted labor. The amounts requested for these unit price adjustment items are set out in Exhibits 11
and 12.

During the bidding process, Mr, Falkenberg testified bids are reviewed and checked to
determing if too much of the work is being allocated to what are known as mobilization costs.
Mobilization costs, according to the proof, are usually limited in amount to five percent (5%) of the
totat contract price. Apparently, this five percent (5%) is paid to the winning bidder in advance.
Therefore, bidders want to be paid as much as they can under the mobilization costs category since
payments for those items sre made on the front end of the project rather than as the project
progresses and afier it is finished. Final payments sometimes are delayed through a profracted
process. In other words, those costs which are front-end loaded are paid earlier and thus, in the
contractor’s view, it is not financing TDOT projects while TDOT processes subsequent payments.

On thig particular job, the proof was that SCI had included Thirty-Nine Thousand Dollars
($39,§0(3.€)0} for mobilization costs in its bid, whereas TDOT engingexs originally estimated that
only Thirty Thousand Dollars {$30,000.00) should be placed in that category. Further, three bidders
had actually bid more in the mebilization cost category while two had bid less. {TR 101-102) The
proofin the record is also clear that in the event mobilization eoéts exceeded five percent (3%} of the
total contract amoﬁnt, TDOT may require a new bid or require the bidder to adjust mobilization

CO8Is.
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A good deal of the dispute in this case cenfers around, as set out in Mr. Hall’s letier of March
1, 2006 (Exhibit 10}, whether or not SCI should have allocated the items enumerated th Exhibits 11
and 12 to mobilization costs rather than to cost centers set up for the partial and full depth repairs.
{See Exhibits 10, 11, and 12) The State appears to argue that had some of the costs set cut in
Exhibits 11 and 12 been allocated to mobilization costs, fhen SCI would not have been in aposition
10 request unit adjustments for the partial and fill depth cost centers.

Mr. Huskey testified the questioned costs were placed under the partial and full depth repair
categories since they were, in fact, the only two ifems of work on this project. {TR 38) He also
testified that the four categories of costs questioned in Mr, Hall’s memo (EXH 8} involving two
insurance policies, saw blades and bits, and wasted labor were all paid by SCI at the time they were
obtained. It is his position that the saw blades and bits and the insurance were paid for before the
project began since SCI was under a tight time deadline and could not afford to waste time before
beginning work. (TR 39, 57) He alsc contended the two insurance polices would require the seme
amount of premium, per unit of work, “unless [SCI’s] quantities changed [declined] by more than
twenty-five percent (25%)”. (TR 87) Mr. Huskey admitted that under Specification 717-01
mobilization costs should include cosis of insurance. (TR 78, 92; see also Hall testimony at 218)
Mr. Borden also testified it was probably a mistake to include the insurance premium in the proposed
SA. (TR 128)

In support of SCPs position on wasted labor in the amount of Twenty-Two Thousand Five
Hundred Ninety Dollars {$22,590.00), Mr. Huskey asserted that when the extent of the partial depth
repair work was determined [after the pavement had been removed from the bridge surface], he
already had three shifts of workers standing ready to do what turned out 1o be a lesser amount of

work. {TR 57-58) At the time he approved the SA, Mr. Bane testified he thought the wasted labor
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charge was appropriate. {TR 177) He also testified the rental charges for the jackharmers and
compressors, Bobeats, and the Snooper/Hydra-Platform were appropriate. (TR 177, 186-87)

Mr. Huskey tesiified the Two Thousand One Hundred Seventy-Five Dollar ($2,175.00}
charge for the railroad flagman was affected by the quantity of material removed and that there was a
minimn rental period for the Snooper of three months. {TR 88} Mr, Huskey also believed that the
containment materials and equipment could be used not only on this project but on others and at this
point, he had only been paid for a percentage of their costs in light of the lessened amount of work
done.

As the proof showed, at some undetermined point Mr. Hall did a computation of his own
regarding the nine {9} contested items, and assuming that SCI was entitled to a unit adjustment, he
concluded that under such a scenario, it could be argued the contractor might be entitled to an
additional Fifty Thousand Seven Hundred Sixty-Five and 18/106 Dollars (850,765.18). (TR 69,
EXH 9)

H. Applicable Law

In this case, the Commission previously determined the Claimant is due additional monies
under TDOT Contract Number CNC243, a5 unit adjustments, in light of reduced amounts of square
yardage for partial and full depth repairs which the contractor was actually required to complete in
connection with its work performed on the Henley Street Bridge. The Commission’s findings
regarding this initial issue are set out fully in the decision rendered from the bench on September 22,
2008, aitached hereto and incorporated herein as Exhibit 1.

The Clatmant, without opposition, was permitted to amend its original claim fo assert a
demand for interest and attorney’s fees pursuant to the provisions of the Prompt Pay Act of 1991,

Tennessee Code Annotated, Section 66-34-101, et seq. Section 66-34-602(b) of that Act provides
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that attorney’s fees may be assessed against the State if it is determined that the State acted in bad
faith in denying SCI's claim for additional compensation. Additionaily, pursuant to Tennessee Code
Annotated, Section 66-34-601, the Claimant may recover interest at the rate prescribed in Tennessce
Code Annotated, Section 47-14-121, “from the date due ungil the date paid,” if the Claimant shows it
was not paid “in accordance with the schedule for payvments estéhlishe{i within the contract and
within thirty (30) days after application for payment is timely submitted.” (See Tenn. Code Ann. §
66-34-202(a).) Tennessee Code Annotated, Section 66-34-602 provides that in the event a contractor
1s not timely paid, it may notify the defauiting party by registered or certified mail, refurn receipt
requested that unless payment is made or a response tendered setting out adequate legal reason for
failure to make such payments, then the notifying party may “...in addition to all of the remedies
available at law or in equity, sue for equitable relief, including infunctive relief, for continuing
violations of this chapter, in the Chancery Court of the county in which the real property is located.”
Tennessee Code Annotated, Section 66-34-602(a)(13).*

The Prompt Pay Act is applicable fo construction contracts with the State and any of its
departments or agencies. (See Tenmn. Code Ann. § 66-34-701.)

In Tennessee, good faith performance on the part of each party to a contract is a duty.
Watlace v National Bank of Commerce at 686. This lawful duty of good faith and fair dealing is
presumptively known by all of the contracting parties. 7SC Industries, Inc. v Tomlin, 743 8, W.2d
169,173 (Tenn. Court App. 1997), citing Restatement 2d Contracts Sec_tiorz 205{1979). However, a
determination of whether the parties have performed their obligations under a contract in good faith

requires that their actual performances be measured against the language and terms set ot in the

*The Court of Appeals in Rose v Raintree, No. W2000-01388-COA-R3.CY, 2001 WL1683746 (Tenr. Court App.) held that
Chancery Cowt is not the only furisdiction in which Prompt Pay Act remedics may be sought. /d. a1 *5.
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contract. fd at 686.

Should they so cllloase, the contracting parties themgelves may determine in their agreement
those standards by which performance may be measured. 72 at 686, See also Covington v,
Robinson, 723 S.W.2d 643, 645-646 (Tenn. App. 1986) and Bank of Crockett v. Cullipher, 757
S.W.2d 84, 91 (Tenn. App. 1988).

Only the “objectively reasonable expectations of the parties ... will be examined in
determining whether the obligation of good faith has been met.” Wallace v National Bank of
Commerce, at 686, quoting Tolbert v. First Nat'l Bank, 823 P2d 963, 971 (1991); Goot v,
Metropolitan Govt. of Nashville and David;*an County, 2005 WL 3031638 *7 (Tenm. App.).

Although arguably a simplistic approach to any discussion of the topic of good faith, Black’s
Law Dictionary, (6 Ed. 1 990), at p. 693, provides a usefil benchmark for determining whether good
faith or bad faith has been exhibited in any particular setting, In Staze v, Golden, 941 5.W .24 905, at
908 (Tenn. App. 1996), the Court cited Biack’s for the general proposition that “bad faith may be
defined as the state of mind involved when one is not being faithful to one’s duty or obligation”

Of course, this implied-in—taw covenant of good faith and fair dealing accomplishes two
salutagy purposes, First, ... it honors the contracting parties’ reasonable sxpectations.” Secondly, it
affords protection to cach party for the bonefit of the bargain they struck between themselves, 74 at
*7; see also Barnes and Robinson Company, Inc. v, OneSource Facilities Services, Inc., 195 S W .34
637, 642 (Tenn. App, 2006).

At the hearing in this case on the bad faith issue, both parties readily admitted there is a
relative dearth of case law in Tenmessee regarding the application of the Prompt Pay Act in the
construction coniract area. In fact, there does not appear to be either a reported or un-reported

decision applying this particular piece of legislation in a State contract setting, Accordingly, the
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Cowurt of Appeals decision in Trinity Industries, Inc. v. McKinnon Bridge Company, Inc., 77 8.W.34
159 (Tenn. App. 2001} was a welcome addition to the State’s junsprudence in the frequently high
stakes construction contract area, Although the State, through TDOT, wag a party to that litigation,
the issue of a bad faith penalty under the Prompt Pay Act did not involve the State.

Int briefly addressing the good faith/bad fuith issue, the Trinity Industries Court said the

following:

The Act [Prompt Pay Act] does not define bad faith, There are,
however, cases defining bad faith in ofher areas ofthelaw. ... There
aIe more Cases mnterpreting what amounts fo good faith under the
Uniform Commercial Code’s definition as honesty in fact in the
conduct or transaction concerned. In Glazer, [Glazer v. First
American Net'l Bank, 930 S)W.24 346 (Tenn. 1996)] the Court
explored the various meanings of henesty and concluded that bad
faith should be construed as “actions in knowing ot reckless disrepard
of ... coptractual tights’. We would 2dd that the definition should
include rights or duties under the contract. In Huntington,
{Huntington Nat'l Bank v. Hooker, 840 8.W.2d 916 (Tenn. App.
1991)] we said that good faith Imposes an honest intention to absiain
from taking any unconscious advantage of another, even through the
forms and technicalities of the law. /4, at 181 {(some iternal citations
omitted), (Emphasis supplied.)

Intentional and reckless conduct was discussed by the Tennessee Supreme Court in Doe v
Roman Catholic Diocese of Nashville, 154 S.W 34 22 (Tenn. 2005):

Recklessness is a hybrid conicept which resembles both negligence
and intent, yet which is distinct fom both and can be reduced
neither. ‘A person acts intentionally when itis the person’s conscious
objective or desire to engage in the conduct or cause the result’
Although the reckless actor intends 1o act or not to act, the reckless
actor lacks the ‘conscions objective or desire’ to engage in harmful
conduct or to cause a harmful result. ‘Recklessness and negligence
are incompatible with desire or intention.” The reckless actor “does
not intentionaily harm another, but he intentionally or consciously
Tuns 4 very serious risk with no good reason to do o Nevertheless,
recklessness contains an awareness component simifar to intentiona}
conduct which is not demanded of negligence. Recklessness ‘entails
2 mental element that is not necessarily required to establish gross
negligence.” “The element of awareness of risk ... does distinguish
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between recklessness and negligence.” I at 38, (Internal citations
omtted.)

Bad faith has been defined in states ofher than Tennessee and in the Federal Systern on
- OCCasion,
In Proctor v Kewpee, Inc., 2000 WL 44556 *6 (Chio App. 3 Diat., 2008) the Court wrote:
Bad faith bas been defined as a dishonest purpose, moral obliquity,
conscious wrongdeing, breach of aknown duty through some ulterior
motive or ill will partaking of the nature of fraud. It also embraces
actual intent to mistead or deceive another. 7d. at *6.

The Court in United States v Convertino, 2608 WL 2008613 {E.D. Mich., 2008} cited United

States v Trew, 250 F.3d 410 (6™ Cir. 2001) for the following definition of bad faith:
Bad faith is defined as “not simply bad judgment or negligence, but
rather it implies the conscious doing of 2 wrong because of dishonest
purpose or moral obliquity; .., it contemplates a state of mind
affirmatively operating with furtive design or ill will”. 14 at 418.

Because it coutains an explicit definition of good faith, the Uniform Commercial Code ofien
serves as a referonce point for anslyzing that issue. Many of the cases discussed in the 73 rinity
Ingustries case confirm this observation.

Tennessee Code Annotated, Section 47-1-203 imposes a duty of good faith in the
performance or enforcement of a contract falting within the Code’s purview. Further, good faith is
defined in the Code as honesty in fact in a parties’ conduct or in a particular transaction. Tenn. Code
Ann. § 47-1-201(19); see Lane v. John Deere Company, 767 8.W.24 138, 140 {Tenn. 1989).

All the Uniform Commercial Code requires contracting parties {o do is to “act honestly in the
conduct of business”, as required by Tennessee Code Annotated, Sections 47-1-1 02(3yand -201{(19).

I4. at 92, see also Glazer v. First American Nat’] Bank, 930 8.W.2d 546, 548 {Teon. i996) and

MecConnico v. Third Nat'l Bank, 499 8.W .2d 874 (Tenn. 1973).
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Finally, although the parties to a contract “...may not totally disclaim the obligations of good
faith, diligence, reasonablenesg and vare”, by the terms of that same agreement, they are permitted o
$et up measurement standards for the performance of their fespective duties under the contract.
Crockett v. Cullipher, 752 8.W .24 84, 91 (Tenn, Court App. 1988)°

111 Decision,

The enforceability of contracts entered into by competent parties is, should be, and must be o
bedrock principle of Tennessee Law,

The issues raised in this particnlar case are interesting and in some respects somewhat
umque,

The contract between the State and SCI, as observed earlier, is counter-intuitive for here, 3CI
under Specification 104.02 is actually due more money for performing less work than it originally
thought it would be doing. However, as discussed at length previously, as well as in the
Commission’s bench decision of September 22, 2008, there is nothing unfair about such g
proposition. Here, it was imperative that a major bridge in Knoxville be repaired expeditiously given
the volume of traffic which travels regulatly over it, as well as the various venues it connects,
Accordingly, the contract contained both & Five Thousand Dollar (3 5,000.00) per day incentive for
early completion, as well as a Five Thousand Dollar ($5,000.00) per day disincentive {or penaltyy if
the work was not completed by August 31, 2004,

As the Commission previously rided, in order to avail itself of the possibility of eaming the

bonus which TDOT freely included in its bid proposal, as well as avoiding the imposition of a

* The Lane Court, supra, quoting & pussage vm a law review article which vited a Kentucky court’s decision in Wuarfield
Matral Gas Co. v Aflen, 598,W.2d 334, 338 {1933), seis forth a succinet yet insightfisl definition of good faith., “The good
faith reguirement is independent of partieular privileges und duties that arise under the code or under the contracts, Xt imposes
“an honest intention to abstain from taking any uncenscientions advatitage of another, sven through the forms and technicalities
of the faw'." /& ar 14D,
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potentially devastating Five Thousand Dollar ($5,000.00) a day penalty, SCI, and the other bidders
on the project, necessarily had to provide for the allocation of workers and materials to a bridge
project, the scope of which was difficult for the State’s pre<project estimator to describe and likewise
difficult for contractors to bid on since the extent of what needed to be done could not be determined
unti! the paved surface of the bride had been stripped away,

Therefore, in many respects both the State and the various bidders were guessing, in good
faith, as to what the reguirements of the project would bhe. It should also be kept in mind, as
discussed previously, that both SCI and the State ran the real risk of suffering losses ifunit underruns
or everruns did not exceed seventy-five percent (75%} or one hundred twenty-five percent (125%)
respectively of the projected costs involved in the work.

It has been and remains somewhat curious to the Commission as io why neither of the parties
discussed Specification 104,02, subparagraph 2 under a subsection captioned “Differing Site
Conditions”. That subsection reads, in part, as follows:

2. Upon written notification, the Engineer will investigate the
conditions, and if he determines that the conditions materiaily
differ and cause an increase or decrease in the cost or time
required for the performance of any work under the contract, an
adjustment, excluding loss of anticipated profits, will be made
and the contract modified in writing accordingly. The Engineer

will notify the Contractor of his determination whether or not an
adjustment of the contract is wamranted. (Emphasis supplied.)

There are two important aspects to this passage. First, there has been no evidence whatsoever
presented to the Commission that when it became clear to both parties there would be an “underrun®”
in the amount of work SCI would be doing on the Henley Street bridge that the conteact was ever
modified in writing. This is perhaps understandable given the atactity with which both parties
understood the project needed to be completed. Nevertheless, the contract specification did seem to

call for a written modification.
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Secondly, it is clear under the terms of the specification put out by the State that any unit
price adjustments would not includea profit component. This would seem to emphasize the fact that
uait price adjustments are the consequence of unanticipated changes in the scope and cost of the
work for both the Contractor and the State. Therefore, under the very terms of the contract, the fact
that the Contractor may have received a honus for completing its work ahead of schedule logically
should not factor whatsoever into whether or not SCI should receive additional monies for an
underrun in the square yardage of work done on the Henley Street Bridge. The unit price adjustment
appears not to inchude a profit factor but rather is 2 mechanism by which a confractor can recover its
costs when it has purchased the wherewithal to complete what was originally thought to be a greater
amount of work. There is ro profit in a unit price adjustment,

Further, the Commission finds absohutely no contradiction between the provisions of Section
104.02 of the Specifications (Exhibit 2) and the note found in the upper lefi-hand comer of Exhibit 4.

Certainly, both the State and SCT entered into this contract with the understanding that under

unknown contingent circumstances, items involved with both the partial depth and full depth repairs
of the bridge could result in an increase, a decrease, or an elimination of the need for certain
component quantities of the project. Thers is absolutely no contradiction between that provision and
the provision of Sertion 104.02 which provides for possible adjustments in money eamed by the
Contractor and paid by the State in the event such changes should eventuate.

The attempt by the State to create a contradiction betweern these complementary terms must
faal.

The Commission does not accredit Mr. Bane’s attempt to take the blame for purportedly
failing to appreciate any now perceived contradiction between these two provisions. {TR 188} In

fact, Mr. Bane's willingness to take the blame appears to be an attempt on the parf of the State to
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develop an after-the-fact justification for denying the ﬁnit price adjustment. Actually, RBanes®
colieague — Borden — admitted at tria] that at deposition he had testified Mr. Hall told him he was
going to deny SCI's claim because it had performed less work which made it possible for the
contractor to proceed more quickly, and yet had received a bonus, Consequently, the State was now
geing to pay additional money for less work done, In fact, Mr, Hall told Mr. Borden that he was
roviewing the SA with such a consideration in mind, {TR 190)

Mr. Hall’s testimony both at trial and at his deposition along with his correspondence in this
case also reveals a shifting rationale on his part over what has now become a four vear period of
dispute regarding this SA.

Attrial, Mr. Hall testified that certainty the fact SCIrsceived 2 bonus should be considered in
reviewing this situation. {TR 212) However, he also testified his decision to deny the SA was, in
tact, motivated by a presumed inconsistency between the terms of Exhibits 2 and 4 - an
inconsistency which the Commission has determined not to exist. (TR 208} At yet another juncture
i his testimony, Mr. Hall attempted to justify deniial of the SA on the ground that the Exhibit 4 note
somehow directs the contractor to allocate more fixed costs to the mobilization costs portion of the
contract rather than. to iterns such as fiull and partial depth repairs which may vary. If, in fact, all of
the questioned fixed costs should have been allocated to the mobilization costs of the contract, then
the bid proposal language should have been much more explicit. However, in the Commission’s
view, this line of reasoning again is an afier-the-fact atterpt to rationalize the denial of the SA, The
testimony was extremely clear that if abidder (such as SCI} allocated more than five percent {5%) of
the total contract price to mobilization costs that the bid would be rejected of modified in order to
bring those costs within the State”s five percent {3%) limit. In this case, if the itesns which RCI now

seeks an adjustment on had been included in mobilization casts, it appears that they, along with the
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casts already placed in SCI's bid, would have exceeded five percent (3%) of the total contract price.

Mr. Hall’s position at trial and the statements set out in his March 1, 2006, letter of denial to
Mr. Huskey are also contradictory. Although at trial Mr. Hall admitted there was no conflict
between the provisions of Exhibits 2 and 4, in his letter of denial he stated that the note on Exhibit 4
overrode Section 104.02 of the Specifications (Exhibit 2). Again, Mr. Hall’s position at various
times appears 10 travel from rationale to rationale in an atiempt to find & way te deny SCI a unit price
adjustment.

Although the State has consistently taken the position that only the Commissioner himself
could make the ultimate decision an 2 unit price adjustment, Mr. Hall testified that once the
Commissioner told himn he needed an “explanation”, he took it upon himself to make the decision as
the Commissioners designee and never took the issue back to the Commissioner after that point.

Accrediting Mir. Hall’s testimony as to the assertion fhat ultimately he made the decision to
deny SCI's 8A, it is therefore clear that TDOT did not follow its own procedures in assessing this
SA since he and not the Commissioner had 1o make fhe ultimate decision. The proof is that a
Category I SA must be approved by the Commissioner of TDOT.

Finally, it appears there was real turmoil at TDOT regarding this whole situation since Mr.
Hall testified the delay in the final denial of SCI’s claim occurred because no one wanted to be the
one 1o relay that decision to Mr. Huskey. (TR 215)

These shifting positions by TDOT regarding its justifications for denying SCI's claim
certainly must be taken into consideration in determining whether attorney’s fees should be paid by
the State because of bad faith actions as authorized by Tennessee Code Annotated, Section 66-34-
602(b).

All of these factors will be considered in making that decision.
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¥ixed Costs for Which Claimant js Entitled to a Unit Price Adjustment.
The Commission has studied closely the proofintroduced at trial regarding the nine {9) items

set out in Exhibits 11 and 12 for which SCI seeks unit price adjnstments. The Comuinission FINDS
that of those five (5} items discussed in Exhibit 11, SCT should not receive an adjustment for
Railroad Protective Insurance since TDOT's Standard Specification 717.01 for road and bridge
construction includes “insurance required by railroads” as an element of mobilization sxpense,
Therefore, the Twenty-Five Hundred Dollars ($2,500.00) should not have been allocated to the full
depth repair cost center uiilized in SCT’s bid. However, there is 1o such directive in Specification
717.01 requiring thet Longshoreman’s Insurance be used in the calculation of mobilization costs, and
that adpstment is allowed in the amount of Nine Thousand One Hundred Twenty-File Dollars
{$9,125.00).

The Commission FINDS the costs associated with Railroad Flagman insurance of Two

Thousand One Hundred Seventy-Five Doliars ($2,175.00) and the Snooper/Hyrda-platform of
Thirty-Four Thousand One Hundred Dollars ($34,100.00) are costs for which Claimant should
receive a unit price adjustment. Finally, with regard to Exhibit 11, the Commisston finds it diffoult
to precisely calculate what portion of the containment materials and equipment expense, which totals
Thirty-Six Thousand Fifty-Two and 36/100 Dollars ($36,052.503, is eligible for a full depth onit
price adjustment. The iestimony 2t trial indicated that this category of muterials and equipment
involves basically scaffolding and boards used in connection with the work. Apparently, becauseof
the decreased amount of work that actually occurred on this project, not as much scaftelding and
plywood was necessary, Mir. Huskey testified this equipment is usable on other projects and, in fact,
e had used perhaps ten percent {109) of it on other work. All of the equipment/materials in this

category are now stored on SCI's lot, My, Huskey asserted that the amount of such eguipment
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originally purchased was necessary for the project as bid, He also contended, at trial, that he paid for
these materials even though all of it eventually turned out not to be necessary. It is disturbing to the
Commission that Mr, Huskey was forced to buy this equipment and materials in order {o bid the
project as it was described to him but that eventually, even though he paid for it, he did not use it.
On the other hand, it is also disturbing that if a unit price adjustment is ordered with regard to this
equipment, then in essence, the State will be billed for equipment that may not be used on & TDOT
state-refated project, Accordingly, the Commission ORDERS that hailf of the sum claimed or
Eighteen Thousand Twenty-Six and 25/100 Dollars (§18,026.25), be used in a computation for aunit
price adjustment on the full depth repairs.

The Claimant, therefore, is awarded the sum of Sixty-Three Thousand Four Hundred Twenty-
Six 25/160 Dollars ($63,426.25) to be used in the computation of a unit price adjustment for the full
depth repairs.

Using this figure, instead of the Eighty-Four Thousand Dollar ($84,000.00) sum used by Mr.
Huskey in his August 18, 2004, letier, and then utilizing the method Huskey used in computing the
full depth unit price adjustment, the Defendant is ORDERED to pay Claimant for full depth unit
price adjustments in the amount of One Hundred Twenty and 36/100 Dollars ($120.36) per square
yard which would result in an adjusted figure of Four Hundred Twenty and 36/100 {$420.36) per
square vard for full depth repairs on the bridge.

With regard to those four (4) items dealt with in Exhibit 12, regarding partial depth repars,
the Commission FINDS that the Claimant is entitied to unit price adjustments for the expenses
involving jackharmmers and compressors, BobCat rental, and wasted labor, amounting to Fifiy-8ix

Thousand Five Hundred Forty Dollars ($56,540.00).
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The Commission further FINDS that the saw blades and bits purchased for Twenty-Two
Thousand Nine Hundred Fifty Dollars ($22,950.00) are not eligible for usage in calculating vt price
adjustments for partial depth repairs. Although these blades and bits were purchased for use on the
Henley Street bridge project, they were never used and remain with the Claimant for utilization on
other possibly non-TDOT refated projects.

Utilizing the method used by the Claimant in Exhibit 12, the Commission FINDS that SClis
entitled to a unit price adjustment on the partial depth repairs of Twenty-Four and 70/100C Dollars
($24.70) per square yard, resuliing in an adjusted figure of One Hundred Four and 70/100 Dollars
{$104.70) per square vard for actual work done in this category. |

Preper interest payments

Tennessee Code Aunotated Section 66-34-601 provides for the payment of interest, at the rate
sj;eciﬁed in Tennessee Code Annotated Section 47-14-121, on delinquent payments due pﬁrsuam 0
g contract commencing on the originat due date for the payment,

The Prompt Pay Act alsc provides in Tennessee Code Annotated Section 66-34-6012 that a
contractor “who has not receivad payment from an owner” may send notice by registered or certified
tmail, return receipt requested of its “intent to seek relief provided for within this chapter”. If the
notified party does not respond to that notice within ten {10) days of its receipt, “giving adegquate
legal reasons for [the] fajlure of the notified party to make payment”, then the coniractor here may

pursue legal or equitable retief including extraordinary injunctive relief®

8 Claimant could have sought relief before this Commission under Tennessee Code Annotated, Section 9-8-30Ta( 1K1}
immediately after March 1, 2006, when Mr, Hall made it clear that the State was not geing to approve the 3A. This Commission
does nat have jurisdietion to award equitshle relief. Howover, following appropriate notification under the Pronpt Pay Act, ST
could have sought legal and equitable relief in efther Chancery or Chrenit Court following the State’s Seniad to pay. Purely legal
relief coutd have been earlier sought in the Commission since the Commission does have the power i grant that category of
relief but not injunctive or other equitable refiefl
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In this case, Claimant’s attorneys submitted billing records i suppost of their request for
attorney’s fees under the Prompt Pay Act. Those records indicate the Claimant first began
preparations in connection with the letier provided for in the Prompt Pay Act on July 31, 2008. This
is the first indication in this record of Claimant’s invoeation of the Prompt Pay Act. Theoretically,
the procedures set out in Tennesses Code Annotated Section 66-34-602 could have been utilized in
late 2005 when Mr. Hall verbally informed Mr. Huskey that the State was not going to pay the
Eighty-One Thousand Five Hundred Ninety-Three and 01/100 Dollars ($81,593.01) adjustment
which 3CI soaght.

it could be argued that Claimant's failure to ntilize the procedure set out in Tennessee Code
Annotated Section 66-34-602 prior to filing a claim on Augast 21, 2006, represents a failure to
mitigate its damages. However, the provisions of Tennessee Code Annotated Section 66-34-601
appear to mandate that interest “shall accrue” from the date due until the date paid.

Certainly, the State always should have an adequate opportunity to evaluate whether or not
any unit price adjustments are valid under the contract. This is only good business practice. But
here, the Commission believes and has ruled that the Claimant was due unit price adjustrents and
that the State breached the terms of the contraﬁt - which i drafted - by not paying SCI additional
square footage payments when the work done was signiticantly less than what had been thought
BECESSArY.

The Commission FINDS that as of March 1, 2006, the State finally decided, wrongly, inmy
opimon, no unit price adjushents weye called for under the contract.

This being the case, it would also appear 1o be fair that interest op any unpaid sams for partial
and full depth repairs at the rate specified in Teanessee Code Annotated, Section 47-14-121 would

begin sccruing from that date until the unit price adjustments are actually paid.
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Therefore, the Claimant is awarded interest at the rate set out in Tennessee Code Annotated,
Section 66-34-601 on the amounts just discussed above for adjustments for full and pariial depth
repairs. The Claimant is ORDERED fo perform this calculation and forward the same to the
Commission for inclusion in the Final Judgment in thig case.

Attorney’s Fees under the Prompt Pay Act.

Tenmessee Code Annotated, Section 66-34-602(b) provides for payment of reasonable
attorney’s fees in the event that the Commission finds that the non-prevailing party has acted inbad
faath.

Determining whether or not the State acted in bad faith in thus case s an extremely sericus
question since the term itself varries with it 2 certain derogatory comnotation. Nevertheless, the issue
of had faith must be decided

Determining whether or not bad faith has been exhibited by a party 18 a fact question.
Sunsplash Painting, Inc. v. Homestead Village, Inc., No. WM2002-00853-COA-R3-CV, 2003 WL
22345482, ¥2 (Tenn, Ct. App.).

Roth patfies acknowledge there is very little appeliate authority on point in Tennessee, with
the exception of Trinity Industries, Inc. v. MecKinnon Bridge Company, Inc., supra, providing
guidance as to what bad faith consists of under the Prompt Pay Act.

Of course, the Trixity Court defined the concept as “actions in knowing or in reckless
disregard of ... contractual rights”. 4. at 181.

i this connection, SCI cited Doe v. Roman Catholic Diocese of Nashville. supra, m an
attempt to flesh out the definition of recklossness. The Doe Court deseribed a reckliess actor as one
who intended to act or not to act without a conscious objeciive or desire to engage in harmful

conduct of to cause a harmful result. 7d. at 38.
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Some courts have provided a perspective on bad faith by discussing what constitutes good
faith. One Court described “pood faith” as “an honest intention to abstain from taking
unconscientious advantage of another, even through the forms and technicalities of the law”. Lane v,
John Deere Company, supra, at 140, citing Warfield Natural Gas Co. v. Allen, 59 S.W.2d 53 4,538
{1933).

Another Court, in a case discussed above, defines bad faith in terms of a dishonest purpase,
maoral obliquity, conscious wrongdoing, breach of [a] known duty through some ulterior motive or il
will partaking of the nature of fraud. Proctor v. Kewpee, supra, at *6. Proctor also described bad
faith as involving the zetual intent to mislead or deceive another. /4. In Converting, supri, at *2,
citing Trew, supra, at *418, the Court defined bad faith as the conscious doing of a wrong because
of a dishonest purpose or moral obliguity contemplating a state of mind affirmatively operating with
furtive design or if} wilL

In this case, the Commission certainly does not detect the presence of outright dishonesty or
even worse, moral obliguity, on the part of the State in first approving and then withdrawing its
approval of the unit price adjustments on the Henley Street Bridge project.

It ts abundantly clear to the Commission that both TDOT and SCL, for valid individeal
reasons, wanted the Henley Street bridge repair project completed ag quickly as possible.

Iewas certainly commendable and understandable for the State to monitor the expenditure of
public dollars in a prudent manner. Onse would expect no less from their government. Onthe other
hand, SCI no doubt wanted to earn a boous and avoid an unlimited penalty as provided for in its
contract with the State. Additionally, SClalso wanted to be paid for the resources it had Hned up for
this project based on estimates provided to it by the State of the amount of work necessary to

compiete the project. Certainly, no business can fail to purchase and allocate resoarces in a less than
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accurate manner. Otherwise, 3 contracter, such as SCl bere, in all probability will not be in business
long,

In this case, seven (7) separate TDOT officials, from various levels within the Department,
initially approved the SA submitted by SCL. Included within this group were onsite, day in day out
engineers Braden and Bane, as well as Mr. Falkenberg, a licensed professional engineer and a thirty
{(38) year empioyee of TDOT, his supervisor in Nashville, Mr. Doncho, extremely experienced
Region I Director Fred Corun, and at least in May of 2005, the State’s Assistant Chief Engineer, M.
Hall. Mr. Falkenberg notonly thought the SA should be paid hecanse it was the right thing to do; he
also testified this same type of agreement had been regularly approved by TDOT in the past. He also
pointed out that when actual work done by a contractor exceeded one hundred twenty-five percent
{125%) of what had been originally estimated, the State had utilized its right under various contracts
to seek reductions in unit prices from contractors.

The State, as borne out by the proof], appeared to argue at one point that the nine (9) items
comprising the 8A should have beep allocated to mobilization costs rather than to items of the
contract invelving full and partial depth repairs where unit price adjustments could be sought.
However, this position is not sustainable since, other than the Railroad Insurance costs explicitly
provided for in Standard Specification 717,01, there is no proof whatsoever that the contractor had
been directed or required by the State, in this contract, to allocate those costs to mobilization costs.
Additionally, it is clear to the Commission that allocating the eight (8) other questioned costs to
mobilization would have resulted in the Claimant exceeding the State’s own requirement that those
costs not exceed five percent (3%) of the total contract amount. There is also proof in this record
that the State reviewed allocation of mobilization costs when a contract is first let. There is no proof

in this record that there were any complaints made to SCI by TDOT at that tine regarding aliocation
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of varioys items to mobilization costs rather than to the partial and full depth repairs of the bridge.

The State as the drafter of this contract could have specifically included langnage in the
contract, such as it did with regard to the Railroad Insurance, requiring allocation of the eight (8}
other contended items of costs to mobilization. This it did not do.

Additionally, the State also has attempted to avoid approval of the SA by creating a conflict
between provisions found in Exhibits 2 and 4. However, the Commission FINDS these exhibits to
be complementary and not inconsistent. The fact that guantities may vary (see Exhibit 4) blends in
very well with the proposition set out in Standard Specification 104.02 (see Exhibit 2) permitting
both the contractor and the Staie to seek adfustments under the contract in the event that quantities of
work done are actually under or over the amowmmt of work believed necessary originally.

The Commission also believes the fact that SCI earned the full bonus for early completion of
this important job was a motivating factor in the State’s decision to deny any unit price adjustment.
Certainly, the testimony was that Mr. Hall admitted as much in a conversations described at trial.
The State later denied that the bonus issue affected its decision on unit price adjustments. The
Commission does st aceredit that testimony.

Strangely, two witnesses who might have been sble to shed some light on the decision
making process here never testified. Mr. Seger who is in charge of bridge construction for TDGT
was never called by the State 10 explain why unit price adjustments were inappropriate in this case
even though the testimony was that he agreed with the denial of the adjustinents, Even stranger is
the fact that the Claimant apparently never deposed or attempted to depose the Commissioner of
TDOT himself in order fo explain what his handwritten note on Exhibit 8 — “explanation needed”

meant.
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Also significant, in this Commission’s opinion, is the fact that Mr. Hall himself had actually
prepared a computation setting out his opinion as to what SCI would have been due if it was
determined that unit price adjustments were warranted, (EX 9.) Circumstantially, this indicates that
TPOT had reservations about whether or not it was on sound footing in denying these adjostments.

The Commission affirmatively does not find dishonest purpose, moral obliquity, or &
conscious wrongdoing on the part of the State. The State, through its officials, has a dutyto actasa
good steward of increasingly limited state resources. However, the Cornmission does find, under the
Trinity Industries, Ine. decigion, that the actions of the State in not paving the SA in this case was
“knowing”.

The proof is clear that SCI performed a great service in re-opening the Henley Street Bridge
in an expeditious fashion. For that professionally done work, it earned a bonus which it was
contractually due. However, it was also due a unit price adjustment, under the terms of its contraet,
sitice the amount of work which it had to perform was significantly less than what the State had
indicated it would be required to do on this job. Preparing to do work of this nature is complex and
requires a contractor to shift all manner of resources from other projects to this job. That shifi may
even include foregoing other opportunities. When the over allocation in this case occurred, the
contractor did no more than it was permitted to do under the contract, i.e. seck a unit price
adjustment, which the Commission would also note does not include a profit congponent. (See
Standard Specification 104.02.)

The State’s eventual declination to pay the unit price adjustments, after prior approval by
seven (7) separate experienced road builders - its own employess — rests on a panorama of shifling
rationales. This constantly morphing rationale process clearly made the people involved in i

uncomfortable since Mr. Hall testified that nobody at TDOT wanted to be the one who gave Mr.
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Huskey the final word. If the rejection of the SA was so clear under TDOT’s view of the situation,
then this Commission does not believe there would have been such hesitation in rel aying the final
decision to Mr. Huskey. This “knowing” failure to abide by the terms of the contract makes
~ reasonable atforney’s fees assessable against the State under Tennessee Code Annotated, Section 66-
34-502(d}.

The issue then becomes what amount of fees is dus the Claimant,

The determination of the reasonableness of attorney’s fees is within the Commissioner’s
discretion. The burden of proving reasonableness is on the party seeking such foes. The usual
method of carrying such a burden is to tender an affidavit from the lawyer who actually provided the
gervices, The Court itselfmay also draw on its own knowledge of the case as well its knowledge of
fees payabie for legal services. Wright v. Wright, No. M2007-00378-COA-R3-CV, 2007 WL
4340871, *3 {Tenn. Ct. App.).

The factors to be considered in determining the reasonableness of a fee generally have been
understood for a number of years. See Connors v. Connors, 549 8. W.2d 672 (Tenn. 1980) and Lee v
Lee, No, E2006-00599-COA-R3-CV, 2007 WL 516401, *5 (Tenn. Ct. App.). Rule 1.5 ofthe Rules
of Professional Conduct for attorneys found in Article XV of the Rules of the Supreme Court,
Chapter 1, sefs out ten (10} factors which provide definite guidelines in the determination of the
reasonableness of fees. Those guidelines are as follows:

{1} the time and labor required, the novelty and difficuity of the
questions involved, and the skill requisite to pecform the legal
services properly;

{2) the liketihood, if apparent to the client, that the acceptance ofthe
particular employment will preclude other employment by the lawyer;
(3) the fee customarily charged in the locality for similar legal
services;

{4) the amount involved and the results obtained;

(5) the time himitations imposed by the client or by the circumstances;
{6} the nature and length of the professional relatiouship with the
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client;

(7} the experience, reputation, and ability of a lawyer or lawyers
performing the services;

(8} whether the fee is fixed or contingent;

{9) prior advertisements or statements by the lawyer with respest to
the fees the lawyer charged; and

{10} whether the fee agreement is in writing.

In this case, the Claimant’s attorneys, up throsgh October 24, 2008, have billed their client
Fifty-Seven Thousand One Hundred Fifty Dollars ($57,150.00) for sexvices rendered since December
28, 2006,

The lawyering in this case on both sides has been exemplary. The Claimant’s attorneys work
for a leading law firm in Knoxvifle, Tennesses, and their presentstion of this case was organized,
concise, 2nd to the point. Counsel for the State, Mr. Holt, likewise presented the State’s case in a
very able manner. Mr. Holt is an experienced trial lawyer who has been known to this

Commissioner for many years. The fact that Clabmant’s attorneys were litigating against Mr. Holt

indicates that they faced a formidable task in the preparation for and trial of this case.

Both during the pretrial procedures and the irial of this matter, counsel for both parties
conducted themselves with restraint, professionalism, and courtesy,

The Commussion has undertaken a meticulous review of the billing records attached to Mr.
Noell’s Affidavit.

This is a case which initiaily involved a claim for “only” Bighty-One Thousand Five Hundred
Ninety-Three and 01/100 Dollars ($81,593.01). Mr. Noell’s Affidavit indicates that no less than
three attorneys and three paralegals or perhaps law students were involved in handling this matter for
the Claimant. Asjust stated, this case initiglly invelved slightly over Eighty-One Thousand Doilars
{$81,000.00). Frankly, the Commissioner wonders why so much legal talent was necessary in order

to adequately handle such a relatively modest claim. Nevertheless, this Commission has reviewed
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every entry mm the Affidavits filed by Mr. Nosl! and finds there was very little duplication of effort in
appropriately preparing and trying this case,

The result obtained by Claimant’s counsel for the client has obviously been excelient.
Counsel’s recognition and utilization of the Prompt Pay Act on behalf of their client represents
insightful legal work. Other contract cases which have been brought before the Commission have
not included, in many instances, a Prompt Pay Act allegation. The resort o that Act represerts good
“lawyering”.

Additionally, Mr. Noell made a good point in his closing argument. He stated that unless
cases like this, involving a relatively small amount of money, are litigated vigorously, the State might
perhaps be tempted in the fature to deny payment of sapplemental agreements {SAs) since the cost of
litigating smadl claims would drive contractors away from any effort to vindicate valid contractnal
rights.

In order to pursue and prove the merits of its position in this breach of contract case, SCI was
wiiling to engage quality legal talent to press its claim. The amount of its recovery should not be
reduced becanse of legal expenses.

Therefore, the Commission ORDERS payment of attorney’s fees to SCY, with the exception
of those entries highlighted in yellow on Claimant’s counsel’s billing statements attached heretn 4s
Exhibit 3. A review of the billing records leads the undersigned to conclude that there may have
been some arguable duplication of effort in some instances.

Thereiore, for the reasons set forth in this Decision, the Claimant s awarded unit price
adjustments for the partial and full depth repairs on the Henley Street Bridge in the amounts setout
herein; interest on that judgment, compounded beginning frone March 1, 2006, to the date of this

Decision; and afiorney’s fees a3 set out above and somputed otilizing Exhibit 3 attached hereto,
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Claimant’s counsel is directed o prepare a Final Judgment consistent with the Commission’s earlier
bench decision and this Decision. That Judgment may incorporate by reference those two rulings by
the undersigned.

isthe_ S
ENTERED thisthe _ < day of January, 2609. -

william O, Shults, Commissioner
P.O. Box 960
Newport, TN 37822-0960

CERTIFICATE OF SERVICE
I certify that a true and exact copy of the foregoing Final Judgment has been forwarded io-

Rober{ P. Neell, Esq.

Bbeghan H. Morgan, Esq.

Woalf, McClaine, Bright, Allen,
& Carpenter, PLLC

P.O. Bex 560

Knoxville, TN 37901-0900

Greg Holt, Esq.

Cifice of the Attorney Geners!
P.O. Box 20207

Nashville, TN 37202-0207

this the Y day of Jarwary, 2009.

erk

Marsha Richeson, Administrative Cf
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